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WORKING WITH CHILDREN (CRIMINAL RECORD CHECKING) AMENDMENT BILL 2009 

Second Reading 
Resumed from an earlier stage of the sitting. 

HON ROBYN McSWEENEY (South West — Minister for Child Protection) [4.34 pm] — in reply: I was 
earlier going through the recommendations in the committee report and was up to recommendation 4. It is 
important to put these on the record as I have already drafted a letter to go to the chair of that committee, but the 
letter has not yet been received. Recommendation 4 seeks an explanation of — 

i) whether there are guidelines in place for the exercise of the Police Commissioner’s power 
under proposed section 17(1); 

ii) whether the Police Commissioner has the authority to delegate the exercise of the power 
granted under proposed section 17(1) and if so, what is the lowest level officer to whom 
this power can be delegated; and 

iii) the checks and balances that are in place to protect against inappropriate use of the 
power under proposed section 17(1). 

The question seems to exhibit concerns of the committee about police potentially abusing powers to inform the 
screening unit about the charges or convictions of a person who has a working with children card or is in child-
related work. The question suggests that the committee considers it important for WA Police to have policies in 
place to carefully manage the process of providing this information. Currently, section 34 of the Working with 
Children (Criminal Record Checking) Act allows police to tell the screening unit about any charges that relate to 
a person who has a WWC card or a pending application for a WWC card. This power will not be amended by the 
bill. Section 17 allows WA Police to notify the screening unit about two types of people—those who have a 
current card and those who are in child-related work but who may not have a card. In the case of the former, 
police have the power under section 34 of the act to inform the screening unit about a person’s criminal record at 
any time the screening unit may ask. The latter is an important compliance function to ensure that people who 
may be in child-related work but who do not have a working with children card are required to apply for a card 
and have their criminal record assessed. WA Police have received a request to respond to this recommendation 
and expect to finalise a response shortly. By shortly, I mean within the month. Officers from the screening unit 
will be assisting the WA Police to develop this response.  

Recommendation 5 of the committee’s report seeks an explanation from me of — 

… why the Department for Child Protection would make the decision to cancel an assessment 
notice in the circumstances arising in proposed section 21(A)(2) rather than proceeding to 
complete that assessment and, if required, issue a negative notice. 

The discretion to cancel an assessment notice without proceeding to the issuing of a negative notice would arise 
in a situation in which the police advise the screening unit that a person who already has a current assessment 
notice has a charge or conviction that, on the face of it, is of concern to that person’s suitability to be in child-
related work and, after becoming aware that the screening unit is assessing this information, the person advises 
the screening unit that he or she has ceased carrying out child-related work. A negative notice has the effect of 
removing a person from child-related work. In the situation described, the person gives written notice that he or 
she has ceased child-related work and, upon cancellation of the card, will no longer have that card. There is a 
resource component to consider, as the cost to government of proceeding with a thorough assessment, issuing a 
negative notice and responding to all legal avenues of review and appeal that a person may take could extend to 
thousands of dollars and be of no additional benefit to the protection of children. This policy is consistent with 
other natural justice provisions contained in the act that allow people to remove themselves from child-related 
work. A person in this situation can apply for a working with children card in the future and will be able to 
commence child-related work while the application is pending. The screening unit will be able to respond to 
such a situation by quickly identifying such an application, and, if the case requires it, issuing the person with an 
interim negative notice, which will remove the person from child-related work immediately. 

Recommendation 6 states that the Minister for Child Protection should provide to the Legislative Council — 

… an explanation of why the Bill does not provide a mechanism for the CEO to treat notification 
of a relevant offence under proposed section 31(4) as if an application had been made by the 
person under section 9 or 10 of the Working with Children (Criminal Record Checking ) Act 2004, 
which would allow an assessment to be made. 

The relevant background to this question is as follows: the person has a current working with children card; the 
person is no longer carrying out child-related work; and, the person has been charged or convicted of a class 1 or 
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class 2 offence after the working with children card has been issued. In this scenario, the screening unit will 
cancel the working with children card. Similar to matters described above in response to recommendation 5, 
there are the same resource implications and there is the same onus on the screening unit to respond to 
subsequent applications for a working with children card by issuing an interim negative notice when required. 

Recommendation 7 states — 

The Committee recommends that Clause 27 proposed section 28(2) be amended to include: 

i) a requirement for the relevant Minister to be satisfied that any body prescribed under 
section 28(2) complies with all the safeguards that currently apply to participating 
screening units as set out in Schedule 1 of the Memorandum of Understanding for a 
National Exchange of Criminal History Information for People Working with Children; 
and 

ii) all matters found in Schedule 1 of the Memorandum of Understanding for a National 
Exchange of Criminal History Information for People Working with Children. 

Recommendation 8 states — 

The Committee recommends that the Working With Children (Criminal Record) Amendment 
Bill 2009 is amended to provide for the relevant Minister to conduct a review of the effect of 
Clause 27 and to report to the Legislative Council within 12 months of the commencement date of 
the Bill. 

Contact has been made with a senior officer at the Department of the Attorney General about recommendations 
7 and 8, and the matters in the draft correspondence set out the appropriate responses to recommendations 2, 7 
and 8. In response to recommendation 8, the Department of the Attorney General suggested that in order to have 
maximum effectiveness, the review and report to the Legislative Council should occur within three years of the 
commencement date of the bill. 

In relation to the memorandum of understanding, I understand that both the Department of the Attorney General 
and parliamentary counsel have advised against amending clause 27 to give force of law to the memorandum of 
understanding. The MOU has been entered into by all states and territories of Australia. The amendment 
suggested by the committee could make it impossible to amend the MOU in the future, as there would be a risk 
of being held in contempt of Parliament. Further, the MOU is a temporary agreement until an intergovernmental 
agreement can be entered into. I thank all members for their support of this bill. 

Question put and passed. 

Bill read a second time.  

Committee 
The Deputy Chairman of Committees (Hon Jon Ford) in the chair; Hon Robyn McSweeney (Minister for Child 
Protection) in charge of the bill. 

Clause 1: Short title — 

Hon SUE ELLERY: I have a general question and it seems that the short title clause is as good a place as any to 
ask it. In my contribution to the second reading debate, I asked the Minister for Child Protection for information 
about education and a public awareness campaign. The minister’s response, as I recall, was that information 
would be put in post offices where people can get the working with children application forms and on the 
department’s website. I appreciate that information but the point I made in my second reading contribution was 
that, as time progresses, while well-established organisations will become more aware of their obligations under 
the working with children act, a cohort of people, particularly in volunteer organisations or those who are self-
employed, who are obliged to have a working with children check will change. For example, there will be new 
committee members in voluntary organisations or new people setting up their own businesses who are required 
to have a working with children check. Therefore, I think there is a strong argument that from time to time we 
will need to remind people of their obligations by way of a public awareness campaign that is more broad than 
simply putting information in the post office where people would really see it only when they go to get a form—
they would already know about it—or on the website, where people might not necessarily know to look if they 
are setting up a new business. I would like a bit more information on what is planned and whether the minister 
agrees that from time to time a public awareness campaign will be necessary because of the generational change 
in people captured by the legislation. 

Hon ROBYN McSWEENEY: About 18 months ago, there was a television campaign; however, I will raise the 
issue again because I think the Leader of the Opposition’s point is extremely important. I did say that we have 
information on the internet and at the post office and that we will update that information, but it is worthwhile to 
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see whether we can have a TV or radio campaign to alert people to those changes. I certainly give the member 
my undertaking that we will look at that. 

Hon SUE ELLERY: The other matter that I want to raise, which I asked about in my second reading 
contribution and to which I did not hear a response, is about whether there has been an allocation of additional 
resources to the unit or indeed to anybody else. I am not sure whether the police have requested additional 
resources because I think they will have to notify a broader range of things than they notified in the past. With 
absolute respect to Western Australia Police, it would not be unusual for the police service to request additional 
resources to take on additional work. 

Hon ROBYN McSWEENEY: Yes; we have moved from having one compliance officer to three compliance 
officers, which is an improvement, but that does need to be monitored. I will look closely at that once these 
changes come into effect to see whether we need more staff. 

Hon SUE ELLERY: I want to dig into that a bit more. Would it be right to say that the department has advised 
that in order to give effect to the changes in this legislation, it will require additional resources; and has that 
request not been met, or has no calculation been done about whether the changes will have a resource 
implication? 

Hon ROBYN McSWEENEY: I am informed that the costing factor is quite minimal. But, yes, as I have said, 
the department has moved from one compliance officer to three compliance officers in anticipation of these 
changes, and I will be monitoring that closely when these changes come into effect. 

Clause put and passed.  

Clauses 2 and 3 put and passed. 

Clause 4: Section 4 amended — 

Hon SUE ELLERY: This is the first point in the bill at which reference is made to the new class 3 offence. I 
therefore want to raise again the issue that I raised during the second reading debate. When the principal bill was 
being debated, the member for Hillarys expressed the view, both in this house and publicly, that the bill was 
deficient because of — 

… the blatant omission by the Gallop Labor Government from schedule 2 of charges and criminal 
indictments for anybody connected with drugs—that is, in relation to drug pushing, drug trading, using 
illegal drugs etc—so such people could not care for children, teach children or be in contact with 
children. 

When I raised this matter during the second reading debate, the minister indicated that she thought that those 
offences might be captured by the new class 3 offence. So this provides me with the opportunity to dig a bit 
more into that. Is it anticipated that the new class 3 offence will include those types of drug offences? What the 
member for Hillarys was seeking at the time was that those drug offences be included in schedule 2 as class 2 
offences. Has any consideration been given to the point that the member for Hillarys made about schedule 2, or 
will these offences be captured in the new schedule 3? 

Hon ROBYN McSWEENEY: I believe that in the commonwealth act of 1995, they are class 2 offences, and 
they have been placed in schedule 2. All other drug offences are class 3. The offences in the commonwealth act 
are child-specific drug offences. They include trafficking to children; supplying controlled drugs to children; 
supplying marketable quantities of controlled drugs to children for trafficking; supplying controlled drugs to 
children for trafficking; procuring children for trafficking; and marketing quantities of controlled drugs.  

Hon SUE ELLERY: Just so that I am absolutely clear, is it correct that schedule 2 of the principal act already 
includes a range of drug-related offences?  

Hon ROBYN McSWEENEY: Yes, that is correct.  

Hon SUE ELLERY: Then perhaps I need to make the point that the member for Hillarys was wrong! Could that 
be so?  

Hon ROBYN McSWEENEY: No, because they were made class 2 offences by regulation after the bill was 
passed by Parliament. 

Hon ALISON XAMON: Picking up on the issue of drugs, the minister made it very clear that it was about 
offences relating specifically to children. It is worth putting into Hansard that this provision is not intended to 
pick up regular drug offences and people who are reformed drug addicts or who have perhaps been convicted of 
minor drug offences. Can the minister confirm that, please? 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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